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In The

Supreme Court of the united States
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully requests that a writ of certiorari

issue to review the judgment below.

OPINIONS BELOW
For Cases from federal courts:

The opinion of the Eighth Circuit court of appeals in regards to the
Petition for writ of Prohibition. The petition was delivered on December 20,

2011 and docketed on December 22, 2011 (11-3821). Judgment and

mandate dated January s, 2012 appears at Appendix A

JURISDICTION
For cases from federal courts:
The 1* date on which the Eighth Circuit Court of Appeals decided my

case on the Petition for writ of prohibition was J anuar}{;i(;},ZOIZ.(l 1-3821) A

timely petition was filed on December 22, 2011 and a copy of the judzment



and mandate denying appears at Appendix A.The appellate court ruled on the

petition after the 14 days allowed by Rule 21A.

RULE 21A: PETITIONS FOR WRITS OF MANDAMUS AND PROHIBITION

Within 14 days after the filing of the petition, or as the court orders, the court must
either dismiss the petition or direct that an answer be filed.
The jurisdiction of this Court is invoked under 28 U.S.C. 1254 , 28
U.S.C. 1651 ,28 U. S. C. § 2101 and Article III Section 2 of the

constitution for the united States of America.

Denny-Ray :Hardin, sui juris is a de jure soverign state Citizen of one of the
several states, wherefore having right to the Supreme court in this matter according
to Article 3 section 2 of the constitution for the united States of America. And
further, because he is neither a UNITED STATES citizen nor a 14" amendmert

citizen, the 11" amendment does not prevent this action

Section 2: Judicial power, jurisdiction, and trial by jury

“ The judicial Power shall extend to all Cases, in Law and Equity, arising under this
Constitution, the Laws of the United States, and Treaties made, or which shall be
made, under their Authority;,—to all Cases affecting Ambassadors, other public
Ministers and Consuls,—to all Cases of admiralty and maritime Jurisdiction;—to
Controversies to which the United States shall be a Party;,—to Controversies
between two or more States;—between a State and Citizens of another State;—
between Citizens of different States,—between Citizens of the same State claiming
Lands under Grants of different States, and between a State, or the Citizens
thereof, and foreign States, Citizens or Subjects....”




CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Amendment 1

Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a redress of grievances.

Amendment 4

The right of the people to be secure in their persons, houses. papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, »ut upcn
probable cause, supported by Oath or affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.

Amendment 5

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or
in the Militia, when in actual service in time of War or public danger; nor shall any person be
subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in
any criminal case to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use, without just
compensation.

Amendment 6

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an
impartial jury of the State and district wherein the crime shall have been committed, which
district shall have been previously ascertained by law, and to be informed of the nature and cause
of the accusation; to be confronted with the witnesses against him; to have compulsory process
for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.

Amendment 8
Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusua.
punishments inflicted.

Amendment 9
The enumeration in the Constitution, of certain rights, shall not be construed to deny or
disparage others retained by the people.

Amendment 10
The powers not delegated to the United States by the Constitution, nor prohibited by it to the
States, are reserved to the States respectively, or to the people.

Amendment 13

Section 1.

Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party
shall have been duly convicted, shall exist within the United States, or any place subject to their

3



jurisdiction.
Section 2.
Congress shall have power to enforce this article by appropriate legislation.

Amendment 14
Section 1.

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are
citizens of the United States and of the state wherein they reside. No state shall make or enforce
any law which shall abridge the privileges or immunities of citizens of the United States; nor
shall any state deprive any person of life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal protection of the laws.

Articles I, IL, III and IV of the constitution for the united States of America
Declaration of Independence

Bill of Rights

Organic Constitution for Missouri

organic constitution for the united states of America

The Foreign Sovereign Immunities Act

STATEMENT OF THE CASE

On December 20, 2011 a Petition for writ of Prohibition was delivered
by FED-EX (see exhibit 1) to the 8" circuit court of appeals for the united
states. This petition (11-3821) was not docketed until December 22, 2011.
The petition was to address the errors of the district court of the uni‘ed states
for the western district of Missouri Kansas City division in regards to case
4:10- ¢cr-00131-GAF-1 which was previously 4:10-cr-00131-FJG-1. The
errors constituted acts surrounding jurisdiction not proven for the record

once challenged; denial of procedural and substantive due process; denial of
4



constitutionally secured rights guaranteed by the constitution for Missouri
and the constitution for the united States of America; the forceful surrender
of state citizenship and sovereignty without consent ;denial of reservation of
rights UCC 1-308 and the intentional cruel and unusual punishment

inflicted on Denny-Ray:Hardin.

The Petition for writ of prohibition stated specific prohibited acts that
were perpetrated in violation of the constitution for the united states of
America; the federal rules of civil procedure ; the federal rules of criminal
procedure and Supreme Court precedent ; by both the prosecution and
judges of the district court. The prohibited acts have constituted the theft of
Denny-Ray:Hardin’s Life, Liberty and the pursuit of happiness without due
process for 628 days and counting; causing irrefutable harm to both him and
his family. Denny-Ray:Hardin has suffered both mental anguish and
physical trauma in violation of his unalienable rights granted to him by his
creator, and secured by the constitution for the united States of America and
the constitution of Missouri. There was and is no competant fact witness in
this cause that has signed a complaint under the penalty of perjury and the
prosecution has no standing as an injured party. The appellate court has

allowed the district court to proceed forward to a trial of the merits without



jurisdiction being proven for the record. The prosecutor in the district court
has stated he did not have to prove jurisdiction once challenged and the
judges of the district court in this cause have allowed the case to proceed
ignoring Supreme Court procedures and denying unalienable rights without
due process. The appellate court has aided and abetted this denial of due
process, and supreme court rules by not enforcing these fundamental rights
and procedural rules be upheld by the judges and prosecutor of the district

court.

The error of the appellate court to address these issues with the district
court have in essence created courts of impossibility where no remedy can
be found; where the people no longer are innocent until proven guilty; where
JUSTICE is a dirty word, and where the dishonor of the courts to allow the
prosecution to use deceitful, fraudulent misrepresentations is total dishoner.
The total disrespect of precedence in supreme court rulings as frivoulous
minor inconviences have made the appellate and district courts masters of
the law who disregard the authority of the supreme court the higkest court

in this nation.



SUPPORTING FACTS OF PROHIBITED ACTS

1. The Writ of Prohibition is the counterpart to the Law of Mandamus. To
put it simply, the writ is an order made by the higher court issued to a lower court
of its jurisdiction. The order simply tells the lower court to stop proceedings over a
case that the lower court has no jurisdiction over. The writ may a!so be issued if the

court is not undergoing the proper procedures when processing a case.

Why Issue a Writ of Prohibition?

Establishing ground rules when it comes to jurisdicticn is crucial to maintain order

within the government, especially with a country as large as the United States.

Should there be issues about jurisdiction and a court passes judgment about a case
that it not within its rights, then the validity of the case would be questioned. As a
result, the individuals involved in the case would have to transfer to another court
to continue the case or the accused could have the whole proceeding stopped
altogether. This is one of the top reasons why a Writ of Prohibition should be
issued as immediately as possible. Without it, time ; effort and tax dollars spent on
a case is wasted if the rules of jurisdiction are not followed. In this instant case the
dishonor of the prosecution to obtain a conviction regardless of the ccst to the

public, the cost to the accused and/or the accused’s family; is nothing more than a



witch hunt where the accused is damned to be guilty irregardless of the factual
evidence. The harm is irreversible and the pre-sentencing investigation report is
nothing more than libelous; done with malice, intent and knowledge to damagely
misrepresent the character and intent of the accused. The trustworthiness of the
court of appeals for the 8" circuit and the district court for the western district of
Missouri to uphold constitutionally guaranteed unalienable rights and to conduct

honest business is questionable at best.

“We [judges] have no more right to decline the exercise of jurisdiction
which is given, than to usurp that which is not given. The one or the
other would be treason to the Constitution.” —US Supreme Court, U.S. v.
Will, 449 U.S. 200, 216, 101 S.Ct. 471, 66 L.Ed.2d 392, 406 (1980); Cohens
v. Virginia, 19 U.S. (6 Wheat) 264, 404, 5 L.Ed 257 (1821).

2. Because jurisdiction has been repeatedly challenged and not met with an
answer, no evidence of jurisdiction is currently on the record. For the appellate
court and the district court to proceed without jurisdiction constitutes an act of

“Treason” as clearly stated and affirmed by the Supreme Court, as per your own

“When a judge acts where he or she does not have jurisdiction to act, the
judge is engaged in an act or acts of treason.” U.S. v. Will, 449 U.S. 200,
216, 101 S.Ct. 471, 66 L. Ed. 2nd 392, 406 (1980) Cohen V. Virginia, 19
U.S. (6wheat) 264, 404 5 L. Ed 257 (1821).

Authority for the Supreme Court to promulgate rules of procedure is at 28
U.S.C. 2072 and 2072 (b) preserves rights: “(b) Such rules shall not abricge,
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enlarge or modify any substantive right.” Federal rules of civil and criminal
procedure preserve constitutionally secured rights. The three Amendments that
govern Federal criminal prosecution are the Fourth, Fifth and Sixth Amendments .
All Federal courts, including the Supreme Court, are courts of limited jurisdiction.
Common law jurisdiction over contracts, historically recognized common
crimes,etc., is reserved to courts of the several states within their r:spective

territorial borders. The Tenth Amendment imposes this limitation:

Amendment X: “The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to the States

respectively, or to the people.”

If a power is not enumerated in the Constitution, primarily in rticle i,
section 8 Federal government lacks subject matter jurisdiction within the union.
This provides the framework for what is known as the “arising under clause” at

Article III section 2 clause 1 of the Constitution:

Each of the powers enumerated, regardless of what branch it is enumerated
for, must be set in motion by legislation, the legislaticn being in the form »f statute

or law. This is specified at Article I, Section 8, Clause 18:

Coming to grips with Article I, Section 8. Clause 18 in the context of the
“arising under clause” at Article III, Section 2, Clause 1 sheds light on United
States judicial power and understanding of “due process of law”. Unless the law
vests authority in Federal administrative agencies or the courts themselves, courts

of the United States do not have subject matter jurisdiction.

In order to prosecute the Government must (1) identify a statute and (2)

prove application of a liability statute, before a penalty statute is applicable.

9



Without the first two elements, a Federal court lacks subject matter jurisdiction to
impose a penalty, whether civil or criminal. The principle applies to rearly all
Federal penalty statutes, whether relating to tax, commerce, securities or anything
else. Without a preexisting liability to perform or refrain from any given activity, a
Federal penalty statute doesn’t’ apply. Unless all elements are in place, the
Department of Justice, U.S. Attorney or whatever has failed to meet threshold
criteria for burden of proof, with the effect being that the Federal Court lacks

subject matter jurisdiction.

There is also an additional important element of proof: What is the
geographical application of any given law or set of laws? In Foley Brothers v.
Filardo (1948) 336 U.S. 281, “It is a well established principle of law that all
federal legislation applies only within the territorial jurisdiction of the United
States unless contrary intent appears.” This is the burden of proof of the
Department of Justice and U.S. Attorney to prove they have “Territoriel
Jurisdiction” under 40 U.S.C. 255. Failure to produce documented evidence of
“territorial jurisdiction” fails to meet the burden of proof and the Federal court
lacks “territorial jurisdiction.” The advocate, in this case the Attorney General or
U.S. Attorney, must prove venue or geographical application of any given statute.
Denny-Ray:Hardin has repeatedly challenged the jurisdiction (district case docket
# 97 and 183) which to date has not been answered.

Now consider Rule 6 (f) Federal Rules of Criminal Procedure: “(f) Finding
and Return of Indictment. The indictment shall be returned by the grand jury to a
concurrence of 12 or more jurors. The indictment shall be returned by the grand
jury to a Federal magistrate judge in open court. If a complaint or information is

pending against the defendant and 12 or more jurors do not concur in finding an

10



indictment, the foreperson shall so report to a Federal magistrate judge in writing
forthwith.” This section of Rule 6 specifies foundation necessities: Federal
government may prosecute felony crimes only on a valid affidavit of complaint
that has been presented in a Probable cause hearing (Rules 3 and 4). Only
corporations can be prosecuted via “information”. Rule 6 (f) preserves the
antecedent affidavit of complaint and probable cause hearing in the second
sentence: “The grand jury may proceed only on “complaint” or “information” that
has previously been formally processed.” Additionally, if the grand jury issues an
indictment, the return must be made in open court to a magistrate judge. Denny-
Ray:Hardin was not afforded a probable cause hearing or the right to cross

examine his accusers.

The United States Magistrate Judge was originally a national park
commissioner. The name of the office has changed, but the nature of the office
hasn’t. This is an administrative, not a judicial office. It’s equivalent to what used
to be the police court magistrate. Today the only offenses triable by a United States
Magistrate Judge are traffic violations and other misdemeanor and petty offenses
committed on military reservations, in national parks and forests, etc., under
regulations promulgated by the Department of Defense and the Department of the

Interior.

United States Magistrate Judges in the several states have “Venue”
jurisdiction solely over offenses committed on Federal enclaves where United
States Government has exclusive or concurrent jurisdiction ceded by one of the
several states. And as Rule 5 ( ¢ ) specifies, they can not even ask for much less
make a plea for a defendant charged with a felony crime. This prohibition is

effective under Rules 5, 9, 10, and 11. When and if a United States Magistrate
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Judge asks for or makes a plea for a defendant in a felony case, he has usurped
power vested in Article III judges of the United States. After over a year of being
transported all over this country Denny-Ray:Hardin was brought in for arraignment
where in violation of Rule 5 Magistrate Larsen of the district court asked Denny-
Ray;Hardin to plea. When Denny-Ray:Hardin stated he chose not to plea until the
jurisdiction was proven for the record; Magistrate Larsen violated Rules 5,9,10 and
11 an usurped power vested in Article IIl judges and stated let the record reflect
the court enters a plea of not guilty for the defendan'. Thus violating not only the

Supreme Court rules ,but commiting clear acts of treason.

Rule 5 (c), second paragraph, also stipulates that, “A defendant is entitled to
a preliminary examination, unless waived, when charged with any offense,
other than a petty offense, which is to be tried by a judge of the district
court”. Essentials of the preliminary hearing or examination are prescribed at
Rule 5.1 (a) of the Federal Rules of Criminal Procedure: “(a) Probasle cause
finding. If from the evidence it appears that there is probable cause to
believe that an offense has been committed and that the defendant
committed it, the federal magistrate judge shall forthwith hold the defendant
to answer in district court. The finding of probable cause may be based upon
hearsay evidence in whole or in part. The defendant may cross-examine

adverse witnesses and may introduce evidence.”

To summarize indispensable or “substantive” elements of Federal Criminal
Prosecution: The criminal prosecution process may commence if and only if there
is an affidavit of criminal complaint submitted under oath in a probable cause
hearing. (Rule 3, F.R.Crim.P.) A commiting magistrate judge must issue a warrant

or summons after finding probable cause (Rule 4, .R. Crim. P.)The cefencart
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may be arrested and “returned” by the appropriate Federal authority. (Rule 4,
F.R.Crim.P.) The defendant then has an initial appearance at which he is asked to
enter a plea, and bond if any, is set. If the offense if a felony crime, a United States
magistrate judge may not ask for or enter a plea. (Rule 5 (¢) F.R.Crim.P.) The
defendant, or his counsel, has the right to challenge array of the grand iury pool
and voir dire individual grand jury candidates prior to the grand jury being sworn
in. (Rule 6 (b) F.R.Crim.P.) Refusal or failure to allow defendant to challenge
grand jury is grounds for dismissal. (28 U.S.C. 1867) Denny-Ray:Hardin was not
afforded the right to challenge the grand jury array. The first instance Denny-
Ray:Hardin was even aware or told about the grand jury hearing was several days
after the fact; thus depriving him of substantive due process by not allowing him
the opportunity to question the array of the grand jury or cross examine the

witnesses that testified before the grand jury.

Because there is no “complaint” by any person with standing to support probable

cause no lawful grand jury could have conducted an investigation.

Standing" is legally defined as: "The position of a person in
relation to his capacity to act in a particular instance..." 19 Am
J2d Corp Section 559, Ballentine's Law Dictionary, page 1209.
As per your own,

"In essence the question of standing is whether the litigent is
entitled to have the court decide the merits of the dispute or of
particular issues". Warth v. Seldin, 422 U.S. 490, 498 (1975).

If a plaintiff lacks standing, then the courts, all courts, are
legally and constitutionally incapable of proceeding because:
"courts only adjudicate justiciable controveries". United States
v. Interstate Commerce Commission, 337 US 426, 430.

13




(as per your own) "governments" are not "exempt" from
"standing''requirements.

As per your own , "The requirement of standing, however, has a core
component derived directly from the constitution. A plaintiff must allege
personal injury fairly traceable to the defendant's allegedly wrongful conduct
and likely to be redressed by the requested relief." Allen v. Wright, 468 U.S.
737,751 (1984).

This, of course, references Article III Section 2 of the "United States
Constitution" which requires a plaintiff to present a case before a court may
proceed: "The judicial power shall extend to all cases..."; "The case-or-controversy
doctrines state fundamental limits on federal judicial power in our system of
government. The Article III doctrine that requires a litigant to have "standing" to
invoke the power of a federal court is perhaps the most important of these
doctrines." Allen v. Wright, page 750.

More explicit, standing requires the violation of a legally recognized right, as
proven in the Declaration of Independence: "That to secure these Rights,
Governments are instituted among Men..." This means, everything governments do
must be to protect and maintain individual rights, as per your own

"the duty of this court, as of every judicial tribune, is limited to determining
rights of persons or of property, which are actuzally controverted."
Tyler v. Judges of the Court of Registration, 179 US 405.

Standing consists of two ablolutely essential elements: 1) violation of a legal

richt, and 2) personal injury. Neither one without the other is sufficient, both are

required.
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The judges have a constitutional duty, under the doctrine of standing, to
respond only to concretely injured plaintiffs who are suing the entity that caused
their injury and for the purpose of remedying that injury. We trust the judges to say
what the law is because the judges “must of necessity expound and interpret” i1
order to decide cases, as Chief Justice John Marshall wrote in Marbury. But the
Judges have ignored the elements of the standing doctrine — which addresses the
constitutional limit on thier power and acted outside their limited powers (ultra

vires action) granted them.

It appears that the Department of Justice and United States Attorneys are
convening a grand jury under the auspices of the “Special Grand Jury” provisions
of Chapter 216 (3331-3334) of Title 18. However, this is misapplication of law as
“Special Grand Juries” investigation authority extends only to crimina! activity
involving government personnel, and the “Special Grand Juries” are limited to
issuing reports. Defendants and prospective defendants are afforded the
opportunity to rebut or correct the reports prior to public release. Although
evidence unearthed by a “Special Grand Jury” may be used as the basis of criminal
prosecution, the “Special Grand Jury” does not have indictment authority. Denny-
Ray:Hardin was not afforded a probable cause hearing and addressed this issue in

district court docket # 62 in his “Motion to Dismiss” based on these facts

15



3. Denny-Ray: Hardin, has demanded repeatedly proof of jurisdiction,
appearing on the record that allows the prosecution to file charges and p-osecute.
Both orally and in writing.And further the jurisdiction of the court, appearing on
the record, in all actions against the alleged defendant. Denny-Ray:Hardin filed a
41 count jurisdictional challenge by special appearance(De Bene Esse) by affidavit
(district docket # 97) on case 4:10-cr-00131-GAF and a 72 count jurisdictional
challenge by special appearance(De Bene Esse) by affidavit (district court docket
# 183); both which to date remain unanswered. To date NO JURISDICTION has
been proven. The prosecutor has stated that he does not have to state /prove
jurisdiction and the district court judges have allowed the prosecutor to continue
without jurisdiction being proven on the record.To continue to a trial of the merits
without jurisdiction being proven for the record is a clear denial of Denny-
Ray:Hardin’s constitutionally secured unalienable right of the 5th amendment and
due process of law.

If the appellate courts and the district court are to be allowed to persecute
Americans without jurisdiction being proven for the record once challenged then

the United States have enforced courts of inquisition and not courts of Justice.

As per your own “...[H]owever late this objection [to jurisdiction] has been

made, or may be made in any cause, in an inferior or appellate court of the

United States, it must be considered and decided, BEFORE any court can

move ONE FURTHER STEP IN THE CAUSE; as any movement is
16



necessarily the exercise of jurisdiction.” RHODE ISLAND v.
MASSACHUSETTS, 37 U.S. 657, 718, 9 L.Ed. 1233 (1838).

"The law requires proof of jurisdiction to appear on the record of the

administrative agency and all administrative proceedings." Hagans v Lavine
415 U. S. 533.

“... [O]nce jurisdiction is challenged, the court CANNOT PROCEED when
it clearly appears that the court lacks jurisdiction, the court has no authority
to reach merits, but, rather, should dismiss the action." MELO v. US, 505
F2d 1026.

“A court has no jurisdiction to determine its own jurisdiction, for a basic
issue in any case before a tribunal is its power to act, and a court must have
the authority to decide that question the first instance.” Rescue Army v.
Municipal Court of Los Angeles, 171 P2d 8: 331 US 549, 91 K, ec, 1666m
67 S, Ct, 1409

US v Will, 449 US 200,216, 101 S Ct, 471, 66 LEd2nd 392, 406 (1980)
Cohens V Virginia, 19 US (6 Wheat) 264, 404, SLEd 257 (1821)“When a
judge acts where he or she does not have jurisdiction to act, the judge is
engaged in an act or acts of treason.” Also see

“if the record does not show upon its face the facts necessary to give
jurisdiction, they will be presumed not to have existed.” Norman v. Zieber,
3 Or at 202-03

"The law requires proof of jurisdiction to appear on the record of the

administrative agency and all dministrative proceedings." Hagans v Lavine
415 U. S. 533.

U.S. v. Tweel, 550 F.2d.297. "Silence can only be equated with fraud where
there is a legal or moral duty to speak or when an inquiry left uncnswered
would be intentionally misleading.”

The question of jurisdiction in the court either over the person, the
subject-matter or the place where the crime was committed can be raised
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at any stage of a criminal proceeding, it is never presumed, but must
always be proved; and it is never waived by a defendant.
[U.S. v. Rogers, 23 F. 658 (D.C.Ark. 1885)]

To date the appellate court and the district court have allowed prosecution to
continue with NO JURISDICTION being stated for the record. It is the prosecutor
and the governments burdon of proof to prove jurisdiction exists to prosec ite. (see)

Title 5 U.S.C. §556(d)

"When jurisdiction is challenged the burden of proof is on the
government."

4. Every system of civilized law must have two characteristics: Remedy and
Recourse. Remedy is a way to get out from under the law. The Recourse provides
that if you have been damaged under the law, you can recover your loss. The
Common Law, the Law of Merchants, and even the Uniform Commercial Code all
have remedy and recourse. If you go to a law library and ask to see the Uniform
Commercial Code they will show you a tremendous shelf completely fi.led wita
the Uniform Commercial Code. When you pick up one volume and start to read it,
it will seem to have been intentionally written to be confusing. Remedy and
Recourse are found in the U.C.C. They are found right in the first volume, at 1-308

formally 1-207 and 1-103.

18



